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INTRODUCTION

The developments and radical alterations in the world in the last decades caused many
changes in many countries. Due to such changes most countries regardless of their wishes
prefer market economy as an economic model. Market economy as a self-regulatory
mechanism, based on free economic relations, on competition concept. Only when these
parameters are satisfied the economy reaches the efficiency in distribution of resources,
goods and the highest social welfare. However developed and developing countries use some
toolsin order to satisfy and maintain stability and efficiency in the market. Market economy
dictatesitsrules, i.e. free economic relations, equal conditions for entrepreneurship, free
opportunities for selling and acquiring products, acting with the principles of fairness, i.e.
honesty, equity, verity and impartiality among competitors or between the latter and
consumers, so we have to follow to these rules for having a developed competitive market.
In market economy consumers and economic entities regardless of their interests
automatically influence to the determination of the prices. Thisis the main feature of the
market economy. However, as the consumers and economic entities have contradictory
interests, the interference in the price determination is unavoidable. The effective tool of
intervention is competition policy.

The competition policy is the means for the correct allocation of resources between
economic entities and consumers. It promotes the economic growth and enhances consumer
welfare by avoiding situations which can affect the product, service quality negatively or
increase the prices. Competition policy is principal to transitional reforms of formerly
controlled economies. Armeniais not unique in thisrespect. Itisarule that the enforcement
of anew competition policy may cause poor availability of information, incomplete legal and
regulatory reform in relevant spheres, lack of dynamic and effective partnership of consumer
and state authorities, and lack of trust between consumer and state authorities. Some of these

factors are undoubtedly present in Armenia.



The competition regulation in Armeniaimplemented by the State Commission for
Protection of Economic Competition of the RA based on the RA Law “On the Protection of
economic competition” (hereinafter Competition Law)*. Competition Law protects and
encourages free economic competition, ensures appropriate environment for fair competition,
promotes devel opment entrepreneurship and protects consumer’ s rights in the Republic of
Armenia.

According to Article 5 of the Competition Law “anticompetitive agreements shall be
deemed transactions between economic entities, which lead to restriction, prevention or
prohibition of competition in any product market”, “anticompetitive agreement between
economic entities referred to unjustified increase of a product price’, “conclusion of
anticompetitive agreements between economic entities shall be prohibited”.

It isfact, that consumers wish to purchase qualified goods or services by prices, which
are acceptable for them, and on the other hand economic entities want to get high profit by
imposing high prices on products, by abusing their monopolistic or dominant position, or
concluding collusions. So, the regulation of anticompetitive agreement becomes an essential
problem for the state authorities. By controlling the anticompetitive agreements, the
relationship between Government and consumers would become more stable and would be
based on trust.

This paper will be focused on the competition regulation issues, especially on the
anticompetitive agreements, which may affect to the relation between economic entities and
consumers. Each section of the paper discusses and provides intensive study of the

transaction in light of different legislation.

1 RA Law on Protection of Economic Competition, 06 November, 2000
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II.  ARMENIAN LEGAL FRAMEWORK AND IMPLICATIONS

In Armeniathis transaction is regulated by the Competition Law, particularly
Chapter 2 of the Competition Law (Article 5)?, which includes general principles, defines
anticompetitive agreements and their prohibition. There is also a normative legal act
approved by the Commission® on September 1, 2004: Order on “ Definition of
Anticompetitive Agreements” (Order)*. The Order defines the main concepts, types, contract
disclosure procedures, agreements or concerted actions of anticompetitive agreements
between economic entities which may restrict, prevent or prohibit competition. According to
the Law of the RA on the Protection Consumer’s Rights ® consumer is a person who
purchases or rents goods or services for his’her personal, family, household needs and not for
business use®. Also the Law of the RA on the Protection Consumer’ s Rights contains general
provisions relating to Consumers' rights, regulating the relations arising between consumers
and producers, and also the enforcement mechanism of these rights.

Other legidlation related to the transaction includes the Constitution of the RA, the
Civil Code of the RA, the Criminal Code of RA, and the Law of the Republic of Armeniaon
the Protection of Consumer Rights. The Constitution of the RA, Article 8 stipulates:
“Freedom of economic activity and free economic competition is guaranteed in the Republic
of Armenia’’. Article 31.1 states: “ The state shall protect the interests of consumers; take
measures prescribed by the law to exercise quality control over goods, services and labor”®
The Civil Code of RA contains articles related to the protection of civil law rights (RA Civil
Code Ch. 3 Art. 13-20)°. Particularly Article 17 states: “A person whose right has been

violated may demand full compensation for the losses caused unless statute or contract

2 RA Law on Protection of Economic Competition, , Chapter 2, Article 5, 06 November, 2000
% Commission for the Protection of Economic Competition of RA

* Order on “Definition of Anticompetitive Agreements”, 01 September, 2004

® RA Law on Protection Consumer Rights, 26 June, 2001

5 RA Law on Protection Consumer Rights, Article 1, 26 June, 2001

" RA CONST., Chapter 1, Article8,

8 RA CONST , Chapter 2, Article 31,

% RA Civil Code, Chapter 3 Article 13-20, 05 May, 1998
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provides for compensation for losses in alesser amount.” In addition, Article 195 of the
Criminal Code of the RA envisions fines or imprisonment of not more than two years for the
“artificial increase, decrease or support of illegal, monopolistic prices’ aswell asfor
“restriction of competition by means of a prior conspiracy or by coordinated actions directed
toward” a) the territorial division of markets, b) hindrance of access to the market or removal
from the market of other economic entities or c) the establishment or support of
discriminatory prices™.

Moreover, the national system of consumer rights protection is represented by the
state authorized bodies (coordinators - the Ministry of trade and economic development of
the RA, Competition Commission), judicial authorities, in cases of judicial processes, and
public protection or consumer organizations). So, the case studies presented below reveal the
practical workings of the legislation as it relates to this transaction.

Case Study

The issues between economic entities and consumers arising under an anticompetitive
agreement were examined by the Competition Commission in response to an application by
the “Protection of Consumers' rights’ NGO. As stated in the application, asa result of the
anticompetitive agreement between companies, the artificial increase of prices caused
consumers not only “moral” (non economic), but also material damage. They felt frustrated,
unsafe and insecure. Second, they suffered material damage, because they had no opportunity
to regulate their current costs and the increase of the prices of main food contributes to the
increase of other products.

Here the Competition Commission reviewed an agreement between three leading egg
producers in the national market: “Lusakert breeding poultry” Ltd, “Arzni breeding PSS’

company and “Y erevan poultry farm” Open Joint-Stock company. The evidence analyzed

O RA Crimina Code, Chapter 22, Article 195, 18 April, 2003
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during the investigation was the Competition Commission’s decisions N138-A™, N2-A*?,
N3-A®, Consumer Price Index in the Republic of Armeniafrom January 2006 to December
2006, monitoring information of retail outlets for the period of November 24, 2006 till
January 19, 2007, and the analysis of pricing policy of each company (see Appendix 1).
The Facts of the Case

The application (claim) was about the rise of egg prices, which caused damage to
consumers. The three above mentioned companies, egg producersin the Armenian internal
market, conspired to artificially increased prices on eggs during December of 2006. The
Commission organized a public hearing on April 11, 2007 at which all interested parties
participated. The research group of the Commission presented its report based on the
information provided by the Commission. It was found that in December 2006, the
companies received more profits while at the same time, production volume surpassed sales
volume and the companies did not export their product, i.e. the companies limited their sales
volume. Despite the fact that the government introduced tax remissions for egg producers
(exempted from profit tax and VAT),* al three companies gradually increased the selling
price of their product. Finally, the Commission concluded, that coordinated actions,
unjustified increase of prices on the product market for eggs led to restrictions of competition
and the ssimultaneous increase in additional profits and reduction of sales volumes. Similar
changes in prices in December 2006 qualified as an anticompetitive agreement. Accordingly,
the Commission imposed fines on each of the companiesin the amount of 1% of their
revenue from the sale of eggs in 2006 (Article 36 of the Law)*® and also instructed the

companies to stop these unlawful actions.

1 «On Pricing Policy, used by Economic Entities Acting on Certain Product Markets’,19 December, 2006

12 «On Provision of Information by Economic Entities Acting on Certain Product Markets’ , 24 January, 2007
3 «On Provision of Information by the Largest Economic Entities on the Retail Trade Market in the City of
Yerevan” , 8 February, 2007

14 National Statistical Service of the RA, Consumer Price Index in the Republic of Armenia
http://www.armstat.am

> RA Law on Vaue Added Tax, Chapter 6, Article 36, 14 May, 1997

16 RA Law on Protection of Economic Competition, Chapter 7, Article 36, 06 November, 2000
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Protection Mechanism of Consumer’s Rights

In the light of the analysis above, it is easy to see that despite the existence of
legislation on the protection of consumers’ rights, the level of consumer protection in the
Republic of Armeniaislow. So, what are the possible steps to protect consumer rights?

1. During the administrative proceedings conducted by the Competition Commission as
an interested party consumers may participate in the Commission sessions, but thisis
not enough to compensate damages.

2. Consumers may apply to the court claiming damages for their |osses.

Undoubtedly, these agreements concerning the prices of consumer goods injure consumers
(not only consumers, but also the economy as awhole) by imposing artificialy high prices, but
thereis no legislation that distinctly grants consumers a“right” not to be victimized by these
agreements. The main benefit of this decision isthat the eggs prices are now stable.

Therefore, the consumer protection concept in the Republic of Armeniais not yet well
formulated. There is no regulation on issues araising in the process of buying and selling
goods and services, especialy, in the fields concerning economic and legal interests of the
consumer, such as pricing methods. However, according to the Partnership and Co-operation
Agreement (PCA) signed between Armenia and the EU, which requires Armeniato sustain
the consolidation of market economy principles, the AEPLAC based on "Market Surveillance
in the EU" document, is currently working on an elaboration of a Concept on Consumer
protection, which stipulates the basic components and principles of the consumer rights
protection policy. Thus, this part of the paper explores how transaction may be exercised on
our national territory. The next part of this paper focused on the international level of that

transaction, on the differences or similarities both international and local legisation.



1. INTERNATIONAL BEST PRACTICE

The purpose of this part of the Paper isto discuss the European and US practice and
their differences with the Armenian approach. This practice will be compared and contrasted
with the Armenian point of view regarding anticompetitive agreements.

European Union Legislation

Article 81 of European Communities (hereinafter EC) Treaty stipulates: “The
following shall be prohibited as incompatible with the common market: all agreements
between undertakings, decisions by associations of undertakings and concerted practices
which may affect trade between Member States and which have as their object or effect the
prevention, restriction or distortion of competition within the common market, and in
particular those which: (a) directly or indirectly fix purchase or selling prices or any other
trading conditions..... Any agreements or decisions prohibited pursuant to this Article shall
be automatically void”.*” To improve the enforcement of EC competition law in the
application of Articles 81 and 82" of the EC Treaty, the EC Commission created antitrust
rules known as the Green Paper™. The Green Paper provides an efficient system for bringing
damage claims for infringement of EC antitrust law and creates options for solving these
problems. Also the Green Paper makes it easier for consumers and firms who have suffered
damages arising from a breach of antitrust rulesto recover their losses. Among these
instruments adopted by the EC in the area of consumer protection and taking into account not
only the creation of, but also the requirements for, the Single Market, the EC manages the
scope of EU consumer protection. For example, Article 153% of the EC treaty stipulates that
“The Community shall contribute to the attainment of a high level of consumer protection

through ..... (b) Specific action which supports and supplements the policy pursued by the

7 Consolidated version of the Treaty Establishing the European Community, Chapter 1, amended by the Nice
Treaty of 2003

'8 Consolidated version of the Treaty Establishing the European Community, Chapter 1, Article 81-82,
amended by the Nice Treaty of 2003

1% Commission of the European Communities, December 19, 2005

% Consolidated version of the Treaty Establishing the European Community, Title 14, Article 153, amended by
the Nice Treaty of 2003
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Member States to protect the health, safety and economic interests of consumers and to
provide adequate information to consumers”. To this rule, an appended Article 38* of the
Charter of Fundamental Rights of the EU, declared in Nice on 7 December 2001, provides
that: “Union policies shall ensure ahigh level of consumer protection”. There are also some
Directives and EU Regulations that are in force within the EU in different fields of consumer
protection. All this consumer protection legislation is based on the well - known principle®
“Caveat emptor”, which in Latin means “Let the buyer beware”. The scope of consumer
rights includes the right to the protection of health and safety, the right to the protection of
economic interests, the right of redress, the right of information and education, the right of
representation, and many others.

Furthermore, the Court of Justice of the European Communities (ECJ) has ruled that
effective protection of the rights granted by the EC Treaty requires that individuals who have
suffered a loss arising from an infringement of Articles 81 or 82 have the right to clam
damages.

In Courage v Crehan® the ECJ held that damages could be recovered under Article 81
from afirm that had imposed an illegal agreement on another party. The ECJruled that the
right of victimswho suffered |osses as aresult of anticompetitive behavior may bring “stand
aone” or “follow on” legal actions for compensation. Therefore, all victims should be able to
bring legal action. With regard to payments, the ECJ held that the awarded payments should
be compensatory and should be equal to the actual damage and losses suffered. In the case of
anticompetitive agreements, victims must be able voluntarily to bring actions directly or via
organizations. In quantifying the damage, victims must have suffered and established a causal
link. Judicial authorities must take into account the various economic situations of both

parties.

2! Charter of Fundamental Rights of the EU, Article 38, December 7, 2001
22 Consumer protection in the European Union, 2006
2 Courage v Crehan (C-453/99), Judgment of the Court (Third Chamber), September 20, 2001
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All casesregularly require the investigation of the facts. Difficulties often arise when
the relevant evidence (that there was damage as a result of anticompetitive agreement) is not
easily available. Therefore, the access by claimants to such evidence is important for
effective claims. Thisis especialy important for stand-alone actions. In follow-on cases an
obligation to disclose documents submitted to competition authorities is placed on the
defendant.

For example, Manfredi v LIoyd Adriatico® is a case decided by the ECJ, specifically,
to deal with claims for damages brought by consumers against firms that operated in the same
market under horizontal agreements (a type of anticompetitive agreement). Here the ECJ
addressed many aspects of the issue of damages, that is, the applicability of EC antitrust law,
standing, the availability of punitive damages, the level of compensatory damages, and the
injunction of claims.*The ECJ ruled that®*:*Article 81 EC must be interpreted as meaning
that any individual can rely on the invalidity of an agreement or practice prohibited under that
article and, where there is a causal relationship between the latter and the harm suffered,
claim compensation for that harm. Secondly, it follows from the principle of effectiveness
and the right of individuals to seek compensation for loss caused by a contract or by conduct
liable to restrict or distort competition that injured persons must be able to seek compensation
not only for actual loss (damnum emergens) but also for loss of profit (lucrum cessans) plus
interest”.

Thus, EU legidation tries to harmonize the national laws of the Member States, in
particular in the areas of availability and access to evidence, calculation of the amount of
damages, and the finding of proportional compensation for damages.

US Legislation

2 \/incenzo Manfredi v Lloyd Adriatico Assicurazioni SpA (C-295/04), Judgment of the Court (Third
Chamber), July 13, 2006
% \/incenzo Manfredi v Lloyd Adriatico Assicurazioni SpA (C-295/04), Judgment of the Court (Third
Chamber), July 13, 2006
% \/incenzo Manfredi v Lloyd Adriatico Assicurazioni SpA (C-295/04), Judgment of the Court (Third
Chamber), July 13, 2006
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Antitrust law in the US provides for the protection of free and open competition and
for benefits to consumers by guarantying lower prices and better products and services.
Generally there are three main antitrust laws. the Sherman Antitrust Act, the Clayton Act and
the Federal Trade Commission Act. All three acts set provisions and rules about the free
market economy, contracts, and collusions between companies restricting interstate trade,
prohibition of mergers and acquisitions, all of which may lead to loss of benefits for
consumers, and define the criminal penalties for unlawful actions, and impose fines for
violation of antitrust laws. By their nature secret, high — pricing and price — fixing
agreements are difficult to disclose and prove. For this reason, law enforcement bodiesin the
US rely on complaints received from consumers or competitors. In the U.S. antitrust laws are
enforced in three ways: criminal and civil enforcement actions brought by the Antitrust
Division of the Department of Justice, civil enforcement actions brought by the Federal Trade
Commission, and lawsuits brought by private parties asserting damage claims. The
Department of Justice has obtained high — price imposing and price — fixing convictionsin
the soft drink and road - building industries, aswell as for criminal cases against milk and
dairy products suppliers”.

With regard to consumer actions, the Sherman Antitrust Act and the Clayton Act state
that any person who isinjured by reason of anything forbidden in the antitrust law may
recover “threefold the damage by him sustained.” Treble damages satisfy five related and
important goals: 1) deterring anticompetitive conduct, 2) punishing violators of the antitrust
laws, 3) forcing disgorgement of the benefits of anticompetitive conduct from those violators,

4) providing full compensation to victims of anticompetitive conduct, and 5) providing an

%" Deborah A. Garza Chair, Jonathan R. Y arowsky Vice-Chai. Antitrust Moder nization Commission, Report and
Recommendations. New Y ork: April 2007
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incentive to victims to acts as “ private attorneys general.” The fourth goal, regarding victime
compensation, ensures that victims receive at least their actual damages™.
Comparison of legislation

While the EU, US and Armenian legislation all prohibit anticompetitive conduct in
order to protect consumers, and all impose fines or penalties to discourage anticompetitive
agreements, the main difference between Armenian legislation and that of the EU and USlies
in the consumer protection mechanism, especially the compensation mechanism, which is not
available in the Armenian system. In Armenia only the state authorities are responsible for
disclosing an anticompetitive agreement, conducting an investigation, imposing fines and
preventing future violations. Thus, with regard to consumer initiated actions and
investigations, all systems are similar, but Armenia’s lack of enforcement mechanisms,
especialy in regard to consumer compensation, isamajor distinction. The EU and US
consumer oriented mechanisms based on compensation need to be considered for use in
Armenia.

IV. REFORM

Having examined thoroughly the Armenian, EU and US regulation and enforcement
mechanism in this framework, the following logical consequence can be stated:

The Preamble to the RA Law on the Protection of Economic Competition stipul ates
that “...purpose of this Law isto protect and encourage free economic competition, ensure
appropriate environment for fair competition, promote development of entrepreneurship and
protection of consumers rights in the Republic of Armenia’. Then, Article 2 of the
Competition Law provides: “If international treaties of the Republic of Armenia define norms
other than those stipulated by this Law, the international treaties shall apply”. Taking into

consideration the provisions contained in Article 43% of the Partnership and Cooperation

% Deborah A. Garza Chair, Jonathan R. Y arowsky Vice-Chai. Antitrust Moder nization Commission, Report and
Recommendations. New Y ork: April 2007
% Partnership and Cooperation Agreement between the European Communities and Armenia, 1999
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Agreement between the European Communities and Armenia “(1) The parties recognize that
an important condition for strengthening the economic links between the Republic of
Armenia and the Community is the approximation of the Republic of Armenia’s existing and
future legidlation to that of the Community. The Republic of Armeniashall endeavor to
ensure that its legislation will be gradually made compatible with that of the Community. (2)
The approximation of laws shall extend to the following areas in particular: ..... Consumer
protection...” So, it is clearly indicated that the consumer protection is a key sector in
economy; and the Armenian authorities have to upgrade the national legal system in order to
reach at alevel compatible with the EU regulations.

The analysis made in previous sections shows that there is agap in the consumer
protection legislation of the RA. In spite of the existence of the RA Law on the Protection of
Consumer’ s rights, the consumer protection policy is not sufficient and united. Thereisa
protection of the consumer economic and legal interests. The one important aspect missing in
the legidlation is the compensation mechanism. So the transaction can be improved if
amendments are made to the RA consumer protection legislation.

Another essentia provision isthe consumer protection advocacy. As the consumer
protection policy is directly or indirectly connected with the competition protection policy,
the well informed and active consumers having the assistance of protection of their benefits
from the legal and enforcement effective system, they can play an important role in the whole
economy. So, for the violation of the consumer rights there should be an improvement or the
creation of responsible and compensation effective mechanism. The responsible state
authorities imposing penalties for the infringements of consumer rights should take into
account also all possible victims. The penalties must be effective, proportionate and
dissuasive.

In this respect the following should be considered:

- Increasing the informational and educational level of the consumer

13



- Guaranteeing a dynamic and effective partnership and involvement of a consumer
protection organization in the framework of the consumer protection policy

- Bringing the problem to the attention of a consumer protection organization, especialy,
when artificially high pricesin case of anticompetitive agreements affect the costs of
consumers, and as aresult consumers pay more for aparticular product or service. So, the
consumer protection organizations may file a complaint on behalf of the consumersfor the
protection of the consumer’ srights, including the right to reimbursement, or the risks they
may face.

- Giving the opportunity to consumers to be informed and to compare pricesin the price
setting field

- Developing and promoting an appeal of consumer’ s rights protection

- Giving attention to the economic status of consumers — as there are “vulnerable” groups of
consumers, especially, taking into account the transitional economy status of Armenia, where
the Government yet executes “Poverty challenge”’ programs.

Therefore, as a developing country, Armenia should support and systematize little by
little the implementation of the above mentioned mechanisms. These approaches are
intended to predict the future effects not only in competition and consumer protection areas,

but also in the whole economy.
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APPENDIX 1
The analysis of pricing policy of each company

Limited Liability Company “Lusakert breeding poultry”

e sdling price in June reached 31,3 Armenian Dram and further increased to 51,5 Armenian
Dram in December

e profitfbility increased from 11,4% in Juneto 57,7% at the end of the year

e profit per one egg was 3,2 Armenian Dram in June 2006 and reached 18,7 Armenian Dram
in December - an increase of 484%, i.e. more than 5 % (according to data provided by the company)

¢ inthe second quarter of 2006 the cost increased by only 4,3 Armenian Dram (approximately

15%), while the selling price incresed by 20 Armenian Dram (approximately 63%).

Open Joint-Stock Company “Arzni breeding PSS’

e starting March 2006 the selling price for the product continuously increased — from 31,18
Armenian Dram in February up to 50,66 Armenian Dram in December

¢ increasein selling price amounted to approximately 20 Armenian Dram

e in February company operated with net loss (-25,36 Armenian Dram), in December profit
amounted to 9,46 Armenian Dram (an increase of more than 5%)

e profit index (407,8) in December 2006 and profitability index (310,2) substantialy (more
than 5%) surpassed egg price index (150,5).

Open Joint-Stock Company “Y erevan poultry farm”.
e since May 2006 the selling price has been on the increase: 36,53 Armenian Dram in April and

reached 57,3 Armenian Dram in December
e increase of selling price for the product amounted to approximately 20 Armenian Dram
e profit in December reached 24,6 Armenian Dram (more than 5%)
profit index (1447,1) in December 2006 and profitability index (1874,5) substantially (more

than 5%) surpassed egg price index (130,0).
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