ADR in international
transactions: an introduction

What is Alternative Dispute Resolution? ?‘if}%ﬁ%’ can it app!

international context? Markham Ball, of Morg

Washington, DC provides a primer
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Flexibility

Because ADR methods can be fashioned o hvr to
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forms. The principal ADR mechanisms
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Bindingarbitration. Likeotherformsof ADR, 2
ration is consensual: For all relevant purposes, there
can be no arbitration to resolve a dispute unless the
parties have agreedtoarbitrate. Unliketheotherprin-
cipalforms of ADR, arbitrationisdesignedtoproduce
a final binding decision: If an arbitration is properly
designed and executed, once a party has agreed to
submit a dispute to-arbitration, he is'bound by the
results; and, if ‘he fails to comply, the arbitrator’s
award will be judicially enforceable:

Although its procedures are generally less formal
and moreflexible,in many respécts arbitrationcanbe
muchlikelitigation. Itislikely toinvolvesubmissions
of documentary evideniceand briefs, and one ormore
hearings for the presentation of the oral testimony of
witnesses and legal argumient by counsel. The end
resultis afinal enforceable decision.

Arbitration may be quick and inexpensive, Butif
the dispute is an unusual one with large amounts at
stake,itcanbetimeconsumingandcostly Justhowan
arbifration progresses depends on how the parties
have structured it— on the rules they have chosen to
governthearbitration, and on the arbitral institution,
if any, they have chosen to administer it. (These
include the Tondon Court of International Arbitra-
tion, the International Chamber of Commerce (1CC),

Arbitration is ;wftz; ;ﬁaf §:‘ 3;&;}@??:&%@ irvinterna-
tional transactions. It may, in fact, be the only proce-
dure that both parties to an international transaction
feel confidentwill producearesultthatisbothfairand
legally enforceable. It providesaneutral forumfor par-
ties that may distrust the procedures orthe 1mpart1ai—
ity of each others’ national courts. Because it is gener-
ally private and often less confrontational, arbitration
is often a welcome alternative to parties that seek to
avoid the open conflict of litigation.

OK, MINETRIAL (T (8 THEN &

Hthe partieschoosetoarbitrateinacountrythathas
ratified the New York Convention on the recognition
and enforcement of foreign arbitral awards, the
award, if properly rendered, will be enforceable in
any othersignatory state. Whenone party toatransac-
tion is a government or a government-controlled
entity, anagreementto arbitrate canlimitoreliminate
thegovernmentparty’sabilitytoresistdisputeresolu-
tion procedures on grounds of sovereign immunity.
Negotiation. The process of negotiation — the old-
estand most common means of dispute resolution—
is without doubt the ADR method that both
businessmen and their lawyers look to first when a
dispute arises. It is the means through which all but
the most intractable of disputes are resolved, and
through which practical people put their differences
behind them and get on with their work.
Significantly, each of the ADR procedures listed
below is, in the end, a technigue for making the
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itige tion as t}”zé uiﬁmate ne«brﬂaker Partiestoan
international transaction probably will not be
able to predict at the outset what court, in what
country, will hear their case, but they know they

will have fo go to court to resolve any chspuﬁes;

; ey can agree on a settlement.
Increasmgiy, this prospect is not acceptable to
partiesstarting outon international transactions.

Perhaps more frequently than not, they are elect-

ingarbitration as the ultimate tie-breakerand are
inserting arbitration clauses in the contracts gov-
ning theirtransactions.
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The Congil Zulegofthe United Nations Com-

aiial Trade Law (UNCITRAL) are
fictured but flexible approach
¢ most mediation or conciliation
LHCITRAL Rules, either party may
i for comailiation. The other party is
>ject the invitation, but, if he accepts it, he is
bound fo procesd with conciliation in good faith.
Each party may present his side of the case to the con-
ciliator, who may communicate with the parties
together or separately, and who may offer settlement
proposals at any stage of the proceedings. All matters
relating to the conciliation are to be kept confidential.
If the parties reach agreement, they sign a settlement
agreement that terminates the dispute.

Mini-trials, These are carried out under proce-
dures, typically rather detailed, agreed to by the par-
ties. The crux of the mini-trial process is that counsel
for the parties present their best cases over a short
period of time to senior management officials of the
two parties who have the power to settle the case, and
to-d neutral adviser. Immediately after this, the two
officials attempt to negotiate a settlement. If they do
not succeed, the adviserrenders a non-binding epin-
ion stating his views on the issues of fact and law in
contention, and on thelikely outcome of court action.
The officials then try again to negotiate a settlement.
The proceedings are confidential.

The mini-trial procedure has been increasingly
used in the US within the last decade. Indeed, some
US government agencies have adopted policies
favouring resolution of disputes with contractors by
ADR whenever possible. The US Army Corps of
Engineers has successfully used the mini-trial
technique to settleanumber of disputes.

Detailed written procedures for mini-trials are
available from various US sources including the
AAA In 1985, the Zirich Chamber of Commerce
announced that it would offer mini-trial procedures
for the resolution of international disputes. Profit-
making and non-profit organisations in the dispute
resolution field offer not only written procedures but
also advisers who can assist in structuring and carry-
ingout proceedingsinindividualcases.

Neutral fact finding. The parties may agree to sub-
mit key questions of fact that are in dispute, particu-
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same US courts {court annexed
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are procedures that are designed, not to
able disputes, but to help the parties
when no deal exists, such as ‘last-offer
' inlabour contract negotiations.
« the parties two basic approaches to out-
sputeresolution. Most ADRmethodsfocus
ing disputing parties together so that they
hemselves agree on a resolution of their differ-
Cimemethod, arbitration, focuses on the defini-
- resolution of disputes by a neutral third party
when the parties themselves cannot agree.

Those ADR methods that focus on bringing parties
into agreement emphasise, in varying degrees, two
hniques, which may be identified (in over-simple
terms) as brokering and truth-telling.

The brokering process, through which a neutral
intermediary helps the parties come to agreement, is
seen in its purest form in mediation. The mini-trialis
a more elaborate brokering mechanism that also
builds in a high measure of truth-telling. Negotiation

s hrokered settlements, with counselfor
ving not only as advocates, but also as
smiper their partisanship withobjective
idgement.
«truth-telling function, ADR encourages
the simple strategy of getting the facts
sy on the table, and testing the par-
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ritrato
the parties to reach negotiated settlements in the
course of the arbitral process. Recently, in an arbitra-
tion between IBM and Fujitsu under AAA rules, the
two party-appointed arbitratorstook thelead inbrok-
ering a settlement that included a complex long-term
scheme for the transfer of information.
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