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1. INTRODUCTION

The Transaction\Private Interests Involved\ Social Value

This paper is about the registration of the right of pledge (security interest)’ over
movable property. A person/legal entity needing financing to satisfy his consumer needs (for
natural persons) or to enhance its working capital (for commercia
organi zations/manufacturing companies), in general, has two options. The first is to sl
assets to obtain cash and the second option is to try to get financing secured by these assets.
The differenceisthat in first case the person/entity requiring financing will lose the assets. In
the second case the person/entity can get financing without losing the rights over the
property, hence this very option becomes preferable. The same option may be convenient
also for the potential financiers (creditors), asit allows them to have security interest in these
assets, enabling to get satisfaction from the value of the assets when the debtor isin default.

From this perspective one of the most important issues for the creditors is to make known
to other unsecured creditors of the debtor the fact that it has a security interest in a particular
asset and also to subsequent creditors obtaining security interest in the same item of debtor’s
assets that it enjoys priority rights to get satisfaction from the value of the asset. Both these
objectives can be attained by registration of the security interest (right of pledge) over the
debtor’ s assets with a public registry.

Generdly, al types of assets (movable and immovable) that can be legally owned can
also be pledged. There are significant differences between the procedures of registration of
security interests in movable and immovable properties, and legal effects of that registration.
In this paper we will focus on the registration of security interests in movable assets which
can be of significant interest both for the natural persons and/or entities entering in different

transactions during their day-to-day activities which involve pledge of assets (e.g.

.1 The expressions “right of pledge” and “security interest” are used interchangeably throughout this paper to refer
to aright in property which enables a creditor upon default by the debtor to recover his claim from the value of the
pledged property.



individuals buying vehicles on hire-purchase basis, small businesses obtaining financing
secured on thelr movable assets, etc ), as well asfor potential lenders. It should be noted, that
the security interests in not all types of movable assets can be registered. The most common
types of movable property the right of pledge over which can be registered are means of
transportation, machinery, aircrafts, etc.

As stipulated by the law of the Republic of Armenia “On Maintenance of Movable
Property Cadastre, on Registration of the Right of Pledge and Leasing over Movable

Property”?

the registration of the right of pledge over movable property is the recording by
the respective authorized body of the facts of origination and termination of the right of
pledge over movable property as well as any alteration/modification to such right.
The following parties are involved in the process of registration of security interests in

movable assets:

a)Pledgor\Debtor

The pledgor is the owner of the property pledged. The pledgor in the mgjority of cases acts
also as a debtor as the pledge of the property usually secures the debt. The Debtor is a person
who owes payment or obligation secured .

b) Pledgee\Creditor

The Pledgee\Secured party is the Creditor of the Debtor enjoying firs ranking priority rights
to get satisfaction from the value of the pledged property. In the majority of cases the
Creditor has lent a money to the Debtor or has obtained security interests in the Debtor’s

assets based on the security (pledge) agreement or by virtue of law. Both natural persons and

legal entities can act as Pledgees.

% The Law of the Republic of Armenia on Maintenance of Movable Property Cadastre, on Registration of Rights of
Pledge and Leasing Over Movable Property (adopted on 11.05.2004, enacted on 17.06.2004, published on

16.06.2004, RA Official Bulletin No 31)



¢)The authorized body conducting registration.

The registration is usually carried out by a body entitled to operate the public register of
security interests. In the Republic of Armenia the mentioned function is carried out by the
system of real estate property cadastre, which is entitled aso to register the security interests
over movable property.

The registration of the right of pledge over movable property involves two main groups
of interests which determine its societal impact and underline the importance of registration
in creation of a sound functioning market economy. Thefirst isthe interest of the Creditor to
get first ranking priority rights to recover his claim from the value of the pledged property,
I.e. to get priority over other creditors of the Debtor. The second group of interests are those
of a state/society to create reliable database of registered secured interests. The database is
deemed to enable the interested parties to obtain objective information on the existing rights
of pledge over the property, the number of creditors enjoying priority rights to be repaid
from the value of the pledged property, etc. The main objective of registration of security
interests in movable property is the reduction of possible risks related to credit through
publicizing the rights of creditors over pledged property. In general, the pledges are
concluded to reduce the possible risk inherent in every case of credit. Without publicity
creditors will not have sufficient certainty in their rights in the pledged property. Publicity
enables the creditor to assess existing security interests which may affect the pledged assets
as well as extends the possibility to third parties to reveal that the creditor has a priority right
in the a particular item of assets.

Besides its advantages the registration of security interests may have also some
disadvantages. For example, the registration can make the process of concluding a secured
transaction and obtaining security interest in the pledged assets more complex, burdensome
and costly.

2. ARMENIAN LEGAL FRAMEWORK



In the Republic of Armenia the legal framework for registration of the right of pledge is
contained the Civil Code of the Republic of Armenia®, the law of the Republic of Armenia
“On Maintenance of Movable Property Cadastre, on Registration of the Right of Pledge and
Leasing over Movable Property”, the Resolution of the Government of the Republic of
Armenia No 1678-N dated 29 October 2004 “On Granting Authorities to Maintain the
Cadastre of Movable Property , To Register the Right of Pledge, The Right of Lease Arising
out from The Contract of Lease over Movable Property ” and of the orders of the Chairman
of the State Committee of Rea Estate Cadastre under the. Government of the Republic of
Armenia.

Articles 226 and 234 of the RA Civil Code provide for the basic definition and content
of the right of pledge, and how the contract of pledge is to be formed . In particular, article
226 headed “ Concept of the Right of Pledge’ stipulates that the right of pledge is the
property right of the Creditor over the property of the Pledgor, which is also a measure to
secure the implementation of monetary or other obligations of the Debtor towards the
Creditor®. Section 3 of the same article sets that the Creditor of the obligation secured by
pledge enjoys priority over other creditors of the Debtor to obtain satisfaction from the value
of the pledged property. The same article also provides that the Creditors having earlier
registered their rights of pledge in the register of pledge maintained by the authorized body
earlier enjoy the preferential rights to obtain satisfaction from the value of the pledged
property over the creditors who registered their rights later or those who have not registered

their rights at al®. Article 234 sets the general requirements regarding the content and the

% The Civil Code of the Republic of Armenia (adopted on 05 May 1998, published on 10 August 1998, RA Official
Bulletin No 17)
4 <nwd 226. Qpu]h ppuyniGph hwuljugmpmiGp

1. Gnwyh hpuyniGpp (wjunthtnn® gpuyp) gpujumnnth gniyyph Giuwmdwdp gpuyunnth gnypwjhG hpwyniGpl
E, npp shwdwdwlwy vhong L gnuywnnih hwintiy wupmwuwywbh niGhguo ngpuiwlul juwy wj
wwpunwynpnipjwl junwpiwl wywhnydwG:

> &nuid 226. Spuidh hpwyniGph hwuljugmpmiGp



form of the contract of pledge. The general idea contained in the article is that the contract
needs to be in written form and contain some basic information capable of identifying the
parties to the contract, the pledged property and secured obligation (i.e. the names of the
parties, places of their residence, the property pledged, the nature, size and maturity terms of
the secured obligation)®.

The Law of the Republic of Armenia“On Maintenance of Movable Property Cadastre,
on Registration of the Right of Pledge and Leasing over Movable Property” (hereinafter: the
Law) regulates the whole procedure of the registration of the right of pledge over movable
property. Article 6 of the Law entitled “ Object of Registration” defines the list of movable
assets the right of pledge over which can be registered. These are: means of transportation,
self-moving mechanisms, machinery, flying and floating apparatuses’. Article 10 of the Law
entitled as “Legal Consequences of Registration of the Right of Pledge over Movable
Property” restates the idea contained in section 3 of the article 226 of the Civil Code and

stipulates that the Creditors having registered their rights of pledge earlier enjoy priority

3. Qpuyny wywhnyyuwdo wyuwpunwynpmipjul wupumwwnmbpp (gquyjunmb) wywpunwwwlh Ynnihg wyn
yuwpunwynpmpynlp squwmuptint nhypnid gnyph whpng (qpuywwnnih) Wynwu wuwpumwwbtipbiph hwinby
gnuwy npywo qniph wpdtiphg pwjwpwpnd unwlwn Gwhwywunympjul ppuymbGp mGh: Gpuyh
wwjdwlwqphg owqgnn ppwymbpp  jhwgnpuwd dwpdGh Ynnihg Jupynn qpuyh qpulgiwl dwwnjulnd
wnwyt yun gnuigwo qpujunnil,ijmu’ qpuyh wuwydwlwgptinhg owagnn hptiGg hpwyniGpGtpnG wnwyty nip
qnuigwo Jud sqpulgwd qpujunniltinh hwinby qpuy npjuo qnuyph wpdtiphg pujwpwpnid unw Guwnt
Gwhwwywumynipjuwl hpunilp niGh:
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hwnhuwgnn Jupdwlwl qniph Giumdwdp Yapdwo hghlgh yuwjiwlwgnptphg dwgnn Jupdwuwmpjwb
hpwyniGpGpn:



rights to obtain satisfaction form the value of the pledged property towards the creditors
having registered their rights later or those who have not registered their rights at all®. One of
the most important articles of the Law is Article 12 -“Documents Subject to Submission for
Registration” which sets the exhaustive list of the documents needed for registration of the
right of pledge including (i) the application - the form of which is approved by the body
carrying out the registration, (ii) applicant’s identification documents as stipulated by the
legidation of the Republic of Armenia, and, in case of a proxy for registration - the
documents substantiating his/her authorities standing as the proxy, (iii) the copy of the
contract of pledge over movable assets and documents proving the fact of payment of
registration fee. The same article also stipulates that the documents for registration may be
submitted to the body carrying out registration by applicant or an authorized person
personally or by mail and prohibits requiring any document other than those specifically
mentioned therein®. Article 13 entitled as “ Time Periods for Submission of Application for
Registration of the Right of Pledge and for Registration” provides that the right of pledge
over movables can be registered during the whole validity period of the pledge contract and

that the registration is carried out and the pledge certificate is issued during the next business
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day following the day of application'®. The next important articles of the Law are article 14-
“Registration of Right of Pledge over Movable Property” !, providing that (i) upon
submission of the documents the authorized body should give a receipt to the applicant
containing the information on the date, hour and minute when the application was accepted
and the list of documents received, (ii) in case of registration of the right the respective entry
Is being made in the registry and a pledge certificate in the form approved by the authorized
body isissued, and article 20 entitled “ The Grounds for Rejection of the Registration of the
Right of Pledge over Movable Property” *? which states the comprehensive list of grounds
allowing the registration to be rejected. According to article 20 the authorized body rejects
the registration in the following cases (i) the requirements stated in the article 12 regarding

the content of the application are not preserved, (ii) the applicant is not a subject of
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registration mentioned in article 7of the Law, (iii) the documents specified in article 12 of the
Law have not been provided, and (iv) the documents were filled in by pencil or with
corrections. The article prohibits rejection of registration on any grounds other than those
mentioned in the Law.

As to other legal acts regulating the registration of the right of pledge it is worth
mentioning the Resolution of the Government of the Republic of Armenia No 1678-N dated
29 October 2004 “On Granting Authorities to Maintain the Cadastre of Movable Property ,
To Register the Right of Pledge, The Right of Lease Arising Out From The Contract of

"13 according to which the authority to carry out the

Lease Over Movable Property
registration of the right of pledge over movables is transferred to the State Committee of
Real Estate Cadastre under the Government of the Republic of Armenia. The following legal
acts also are to be mentioned:
e The Order of the Chairman of the State Committee of Real Estate Cadastre No 250-
N dated 08 November 2004 which among others approved the forms of movable
property pledge certificates, receipts and applications for registration,
e The Order of the Chairman of the State Committee of Real Estate Cadastre No 6-N
dated 19 January 2005™ delegating the authority to register the right of pledge over

movables to “Kentron” territorial sub-division of the State Committee of Real Estate

Cadastre, and

13 Resolution of the Government of the Republic of ArmeniaNo1678-N (adopted on 29 October 2004, published
on 27.12.04 RA Official Bulletin No 71) ,

14 Order of the Chairman of the State Committee of Real Estate Cadastre No 250-N (issued on 08 November 2004,
published on 17.12.04 RA Bulletin of Departmental Normative Acts No 176) ,

15 Order of the Chairman of the State Committee of Real Estate Cadastre No 6-N (issued on 19 January 2005,
published on 15.02.05 RA Bulletin of Departmental Normative Acts No 4),



e The Order of the Chairman of the State Committee of Real Estate Cadastre No 7-N
dated 19 January 2005™ approving the procedure of business correspondence
between the territorial sub-divisions of the State Committee of Real Estate Cadastre
related to registration of the right of pledge over movable property.

There are a number of issues arising in the process of registration of the right of pledge.
Taking into consideration the fact that currently in Armenia the applications for registration
of the rights of pledges of banks and other credit organizations engaged in the lending
activity (both consumer and commercial) are comprising overwhelming majority in total
amount of applications submitted for registration (approximately 95%)*’, the examples of the
most common problems arising in the process of registration were presented by the
representatives of HSBC Bank Armenia CJSC, one of the biggest banks operating in
Armenia and Norvik Universal Credit Organization CJSC, one of he leading credit
organizationsin Armenia. Both respondents identify the violation of the terms stipulated by
the law for registration as the main issue being faced during the process of registration. The
pledge certificates are issued in three-four business days instead of one specified by the law.
This was crucia in the case of registration of the right of pledge of HSBC Bank Armenia
over avehicle to be bought by one of the customers the name of which the representative of
the bank refused to disclose. The registration of the right of pledge lasted four business days,
which led to termination of the contract, since the seller in this particular case didn’t wait for
such along time sold the vehicle to another buyer. Officers of Kentron sub-division of Real
Estate Cadastre said the reason for the delay was the overloaded workflow of the cadastre.
However, this reason has not been documented.

The next group of issuesis related to unsubstantiated rejections of registrations where the

creditors (applicants) are non-resident natural or legal entities. In the case of Blue Sky

18 Order of the Chairman of the State Committee of Real Estate Cadasre No 7-N (issued on 19 January 2005,
published on 15.02.05 RA Bulletin of Departmental Normative Acts No 4),
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Limited, where a non-resident company applied for the registration of the right of pledge
over an aircraft, the registration was rejected based on (2)(sec2) Article 20 of the Law “On
Maintenance of Movable Property Cadastre, on Registration of the Right of Pledge and
Leasing over Movable Property” which states that the applicant is not the subject of civil-law
relationships as required by the law. Only when the case was brought to the attention of the
higher instance (Chairman of the State Committee of Real Estate) with the substantiation that
foreign entities and individuals are a'so equal subjects of civil-law relationships as those of
the Republic of Armenia, was the case resolved.

The presented examples are not supported by court cases. Both practitioners interviewed
assume that the reason why the cases are not being brought before court is that in fact the
current registration mechanism offers little protection to creditors and though these issues
cause delays in the registration process, litigations before courts will perhaps cause even
more delays and consume more resources. Besides, as mentioned by both interviewed
persons, though the concept of registration of the right of pledge over movables was
implemented with the aim to introduce a new, more advanced level in protection of
creditors' rights, in fact it brought little changes in this respect. To some extent, the creditors
still remain unprotected, since the registration ensures only priority rights for creditors, but
does not, for example, create legal mechanisms to prevent the alienation of the pledged
property without the consent of creditors.

The main steps for registration of the right of pledge over movable property described
below represent the transaction based on the Civil Code and the Law “On Maintenance of
Movable Property Cadastre and On Registration of the Right of Pledge and Leasing over
Movable Property” as amended through June 2007 and the information received from

interviewed persons Mr. A. Kotolkyan, a private entrepreneur currently providing services

¥ The information was provided by Vahagn Rostomyan, Movable Property Registration Officer, Kentron sub-
division of State Committee of Real Estate Cadastre.
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related to registration of rights of pledges and pledges to HSBC Bank Armenia CJSC, Mr.

A.Teryan, Head of Lending Department of Norvik UCO CJSC and Mr.Vahagn Rostomyan,

Movable Property Registration Officer of “Kentron” sub-division of State Committee of

Real Estate Cadastre. The steps are as follows:

1. Signing of a pledge contract. As provided by the Civil Code of the Republic of Armenia
the pledge contract over movable property is to have a simple written form. Notarization
of the contract is not required. However, currently the creditors still notarize the contracts
to avoid unnecessary problems related to the process of identifying whether the particular
person/entity is the owner of the pledged property or not.

2. Submission of acopy of pledge contract and the copy of the passport of the applicant to a
territorial sub-division of the State Committee of Real Estate Cadastre. The applicant
should fill in the respective application form available in hard copies at the respective
sub-division of Real Estate Cadastre™. If the applicant is a representative of one of
parties to the contract, then he/she should also submit the genuine Power of Attorney.
The document substantiating the payment of the registration fee should also be attached
to the set of documents. Though the registration is carried out in a centralized manner by
“Kentron” sub-division of the State Committee of Real Estate Cadastre, the documents
can be presented to any territorial office. Then, during the same business day, the copies
of presented documents and filled in application are forwarded to “Kentron” sub-division
viafax, e-mail or telex.

3. “Kentron” sub-division of Rea Estate Cadastre upon submission of the documents issues
a receipt which specifies the set of the documents submitted and the date, time and cases

the receipt is not issued for one reason or another.

18 The samples of the applications are also available on-line at www.sharj.cadasrte.am.
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4. During the next business day “Kentron” sub-division of Real Estate Cadastre registers
the right of pledge by making respective entries in the registry and issues the pledge
certificate, if no grounds for rejection of registration are identified.

Except the afore-mentioned steps which are stipulated by the legidlation, there are two more
which are not specifically mentioned in the legal acts but widely practiced by creditors. Where
the movable property subject to registration, before entering into a transaction involving pledge
an acknowledgement is obtained from the body registering the particular asset that no
encumbrances exist in respect of the asset (e.g. the asset is not under arrest, etc.) and anoticeis

sent to the same body that the creditor possesses security interest in a particular asset.

3. INTERNATIONAL BEST PRACTICE

In this section a summary of key features of international best practice with respect to
regulation of registration of security interest in movable assets will be presented. The summary
is based on research and comparative analysis of the respective legidations of the United States
of America, England, Lithuaniaand Ukraine.

Common law and civil law jurisdictions differ in their approach on creating guarantees
for creditors enjoying security interests in movable assets. For instance, the legidation of the
United States considers the security rights of the creditors in movable assets of the debtor to get
priority against the interests of third parties when such rights/interests are perfected, i.e. can be
enforced against other creditors of the debtor either by possession or by filing. From these two
the filing method of perfection, when the perfection is achieved through filing a notice to a
respective public office is the one that by some of its features resembles the continental security
interest registration system.

The procedure and main features of perfection of security interests by notice filing is
regulated by Article 9 of the Uniform Commercia Code (UCC) which setsthat for perfection of

security interests in movable property the creditor needs to file only a simple notice (financing
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statement) and not the security agreement itself to a public office. This notice itself indicates
merely that the secured party who has filed may have security interest in the collateral
described.® Article 9 provides for three alternatives for the places where a financing statement
can be filed, being (i) centra filing at a single public office (Secretary of State at the state
capital), (ii) local filing at alocal county or township office, where the debtor resides, and (iii)
local filing at alocal county or township office, where the collateral is kept?®. Though Article 9
of the UCC doesn't stipulate a universal form for financing statements, it sets what minimum
information the latter should contain. In particular, it should reflect at least the following: (@) the
names of parties, (b) the address of the secured party, from which the information concerning the
security interest may be obtained, (c) the description of the items of collateral. The UCC doesn’t
have any provision requiring filing within specified period of time, assuming that the creditors
themselves should be interested in prompt filing as the delays may result in loosing of preference
to recover their debts from the value of the pledged movables.

The legidation of England like the legidation of the US recognizes the perfection of
security interestsin movables by filing. In the meantime English law provides also that charges®
(pledges) created by companies are subject to registration. It is worth mentioning that the
registration requirement, in general, applies to companies only. The only security interests
created by individuals requiring registration are mortgages over movables under hbills of sae
legislation.?The charge must be registered at the Company Registry within 21 days of its
creation. The legal consequence of none-registration is that the security interest becomes void

against other creditors. A significant difference between the English system and UCC Article 9

¥ Henry J. Baily |11 & Richard Hagedorn “Secured Transactions in a Nutshell”, St.Paul,Minn, West Publishing Co,
1988, p. 144
% Henry J. Baily 111 & Richard Hagedorn “Secured Transactionsin a Nutshell”, St.Paul,Minn, West Publishing Co,
1988, p. 145

L “Charges’ includes any form of security interest other than one arising by operation of law (Philip R Wood
“Comparative Law of Security and Guarantees’, London, Sweet & Maxwell, 1995, p. 133)
%2 philip R Wood “Comparative Law of Security and Guarantees’, London, Sweet & Maxwell, 1995, p. 131
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Is that the English method does not establish a priority system and is aimed only to act as a
notification to other creditors dealing with the company.

The registration of security interests in movables in Lithuania is governed by the Civil
Code of Lithuania of 2001 and the Code of Civil Procedure of 2003. The registration of security
interests in movables in Lithuania is carried out in a centralized way. The Civil Code provides
that all non-possessory charges over movable property are registered with a single institution —
the Hypothecary Register, which is operated by the state. The Hypothecary register consists of
the Central Hypothecary Office and Hypothecary divisons that are parts of the genera
competence courts of first instance. The registration of charges over movable property is
conducted by Hypothecary judges. Though the registration of security interests over movablesis
carried out by one ingtitution, there are differences in the procedures of registration of charges
and so called quasi security interests.?® For registration of charges over movable property the
actual documents evidencing the transaction should be filed to the Hypothecary Registrar, that is
the formal charge deed certified by the public notary. In contrast, to register quasi security
interest, filing of a notice to the Hypotecary Registrar is sufficient. The requirements for the
content of the notice is almost the same as provided by UCC Article 9. The major consequence
of the filing of a non possessory charge is its creation, i.e. the charge becomes legally binding,
while the registration of the quasi security interest merely perfects the creditors' rights. Finaly,
in case of registration of quasi security interests the role of the registration officer (Hypothecary
judge) is restricted to a managerial one, while in the case of registration of charges the
registration officer must ensure that the entire transaction is concluded in accordance with the

requirements of the respective legal acts.

% “Quasi security interests’ are security interests created by the contract of leasing, installment sale, etc.(“Reform
of Security Over Movable Property in Lithuania, the Second stage”, an article by Andrius Smaliukas, PhD fellow at
the law faculty of Vilnius University; Law in Transition, April 2004, http://www.ebrd.com/pubs/legal/series/lit.)
24« Reform of Security Over Movable Property in Lithuania, the Second stage”, an article by Andrius Smaliukas,
PhD fellow at the law faculty of Vilnius University; Law in Transition, April 2004,
http://www.ebrd.com/pubs/legal /series/lit
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In Ukraine, both the substantive and procedural issues related to registration of security
interests over movables are regulated by the Law on Securing Creditors Claims and
Registration of Encumbrances entered into force on 01 January 2004. The Ukrainian law like the
law regulating the same relationships in the Republic of Armenia, sets that the registration of
security interests over movables shall only guarantee the priority of registered rights towards
those that were not registered, but does not affect the creation of those interests. At the same
time the law extends higher protection standard to registered security interests over movable
property created on the basis of the installment sale agreements stating that these interests enjoys
priority against any other registered security interests even if the latter were registered earlier.
The registration of the right of pledge/security interest is carried out in a centralized way, on the
basis of an application which shall reflect at least the following information: (a) the names,
addresses and other data on parties, (b) information on the grounds upon which security interest
Is based, the size of the secured obligation and maturity term, (c) description of the item of
movabl e property in which the security interest is held, (d) information on a ban or restriction on
debtor’ sright to alienate the collateral. Thus, unlike the Armenian law, the Ukrainian law gives a
possibility to restrict the owner’ s right to alienate the property, which is, in fact, a higher level of
protection of creditor’s right in comparison with the one which the Armenian law is capable of
providing. Besides, the registration here, is implemented on the basis of a single application and
no additional document need be presented (including a copy of pledge agreement).

In general, as we can infer from the topics discussed above the security registration
systems operating in both common law and civil law jurisdictions are accomplishing the
objectives of registration. Of course, there are some substantive and procedural differencesin the
manner registration is carried out in different countries which can be explained by differencesin
the existing legal traditions of those countries. Differences can also be explained by developed

countries vs. devel oping countries approach.
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4. PROCEDURE EVALUATION

The policy behind the regulation of the registration of the right of pledge is to create
protection mechanisms of creditor’s rights by making them known to other potential creditors of
the debtor. The Guiding Principles for the Development of Charges Registry developed by the
European Bank for Reconstruction and Development® (EBRD) state some principles which
should be implemented for a registration system to operate efficiently. A few which are more
relevant to the subject of this paper, are listed below:

o Effective publicity system. A publicity system can operate effectively if (i) it is simple
fast and easy for al parties to use, (ii) it supports the needs of whole credit sector, (iii)
the market is willing to use the publicity system, (iv) the system actually enables the
public to become aware of the charges which exist.

The existing system of registration of rights over movables in Armenia generally
satisfies the above efficiency criteria, except the one mentioned under (iii). As discussed
earlier in this paper, the general approach to the system of registration of the right of
pledgein Armeniais that the market considersit rather formal legal step which is, in fact,
incapable of extending real protection to the rights of creditors over the movabl e assets of
the debtor.

e Asaresult of publicity it should be possible to find out what charges are claimed over a
person’s assets and their chronological order of ranking. The Law of the Republic of
Armenia “On Maintenance of Movable Property Cadastre, on Registration of the Right
of Pledge and Leasing over Movable Property” (hereinafter: the Law) generally provides
for mechanisms of determining the chronological order of ranking of charges over

movable assets of debtor, in particular Article 15 of the law stipulates that the register of

% publicity of Security Rights— Guiding Principles for the Development of a Charges Registry, European Bank for
Reconstruction and Development, 2004, http://www.ebrd.com
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the pledges should contain information of the date, hour and minute when the respective
registration was made.

e Failure to publicize a charge makes it ineffective against third parties. In some lega
systems publicity is a condition for the creation of a security interest over movables, in
others (including Armenia) a creditor with registered right of pledge acquires only prior
ranking against other creditors.

Theoretically a notice- registration system, which is intended to merely perfect security
interest and to notify any third parties that the pledge/creditor might claim a security interest in
the pledged movables is more modern than the so-called document filing based systems, where
the filing mechanisms are more bureaucratic and time and resource consuming. In any case, to
evaluate the operation of the security interest registration system the issue whether it adequately
serves the needs of the parties when entering into transaction involving the pledge of movables
needs to be clarified.

In this regard the current registration system of Armenia has not been functioning soundly.
Though the registration itself seems to be attractive as it functions fairly quickly, the registration
fees are affordable and the system is operated in a centralized manner. The creditors ( in
particular the institutional lenders) use the registration only as a formal guarantee of their
security interests in pledged movable assets. One of the major shortcomings of the Law is that
unlike the laws of other countries employing similar registration systems (e.g. Ukraine) it does
not prohibit the owner of a pledged movable asset to alienate the pledged property without the
consent of the creditor. This is the main reason why the creditors consider the current
registration mechanism not to be capable of providing real protection of their interests. The other
problematic issue hindering the sound functioning of the current registration system is that it
provides the possibility to register the right of pledge over limited items of movable property
specifically mentioned in the Law. The pledge rights over movable assets other than those

mentioned in the law are not subject to registration. Another factor affecting the effectiveness of
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the registration system is that it doesn’'t stipulate any differences in publicizing the security
interests and so-called “quasi security interests’?®. This makes transactions like financial leasing
and installment sale, which are very widely used in other countries, less attractive by making
them unreasonably burdensome and creating too many formalities to be complied with by the

potential creditors.

5. REFORM RECOMMENDATION

As it was previously mentioned the main problems related to creating guarantees for creditors
through registration of the right of pledge over movables are: (a) lack of general willingness
from the side of participants in the market to use the registration due to incapability of the latter
to extend sufficient level of protection, (b) absence of notice-filing system for publicizing
“guasi” security interests as described above in parallel with the existing document based
registration system of pledges.

a) In its current edition the Law does not set any prohibition for the owners of pledged
movable assets to dispose the pledged property in any manner, i.e. to sell, pledge or otherwise
alienate the pledged property without the consent of creditors(charge holders).By contrast, the
Law of the Republic of Armenia “On State Registration of Rights over Property”?’ which deals
with the issues of registration of rights over immovable property stipulates that after the
registration of rights of pledge or mortgage a restriction is applied to the property and no other
document being in contradiction with the registered right of pledge/mortgage may be registered

without the consent of the creditor®. Taking into consideration the fact that according to the law

% See Suprafootnote 23
" The Law of the Republic of Armenia on State Registration of Rights Over Property (adopted on 14.04.1999,

enacted on 06.05.1999, published on 06.05.1999 )

% « Qmyph Gyuwududp hpugmGpGbph whnwlwl gqnubgiwt dwuh6 » << optiGp

Lnnyuwo 28. Qnuwyh, hpthnptiph wnwplw hwinhuwgnn gnuyph vwhdwGwhwynwip (wpgbjuwnpnidn)
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al the rights over immovable property are subject to registration to become effective, the
alienation as well as any other transaction with the pledged/mortgaged item of immovable
property without the consent of the creditor is impossible. A similar mechanism can be
employed when the rights of pledge over movable assets are registered. Thiswill perhaps require
also the unification of charges registry (where the rights of pledge are registered) with the
cadastre of movable assets (a registry where items of movable assets subject to registration, in
accordance with the Law such as vehicles, machinery, aircrafts, etc. are to be registered). These
two registries currently are operated by different institutions and the unification will lead to
maintenance of the registries by one institution. In this case the registration of security interest
over movables may become a legally effective measure, capable of serving the interests of the
parties of the transaction.

b) Currently the Law provides for registration of rights of pledge only over limited types
of movable assets, which can be successfully identified by some features, such as Vehicle
Identification Numbers for vehicles, registration numbers for machinery, etc, thus making
impossible the registration of security interests in other items of movable assets. The
introduction of a notice-filing system of publicizing the rights of creditors in movable assets,
will enable to prioritize even the security interests in movable assets not capable of being
identified by registration or other unique numbers, e.g. consumer goods, equipment, etc.
Besides, the notice-filing system of registration will aso alow to have less burdensome

procedure of prioritizing the “quasi security” interests.

6. CONCLUSION

Q-puyh, hhthnptiph hpwynilph gpulgniihg htinn gnyph Gundiwdp vwhdwlwo Jupgny Yhpwnynd
uwhiwlwthwynd  (wpgbjunpnnud):  UpgjungpdwG  YhpundwG Juwpgp vwhiwlnd £ w6)wpd qniyph
whunwul ntqhunpp: Gpwyh, hhthnptiph gpulgiwi pGpwgpnid npuil hwlwunn thwuwmwpninp, wnwlg
gnuywnnih hwiwdw)linipju, swytinp t gpubgyh:
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The main objectives of this paper were the evaluation of the procedure of registration of
security interests in movables as one of the methods of creation of guarantees for creditors, the
assessment of the extent of reconciliation of the existing procedures with the public policy
requirements, the comparison of the system of registration functioning in Armenia with those of
other countries and proposing of reforms in order to fill in the gapsin the system.

From the first sight, the current legal framework regulating the event created a system of
registration of the rights of pledge in movable assets capable of providing priority to the
creditors registered their rights. However, the research of the functioning of the system revealed
some shortcomings hindering to meet the policy requirements. One of the problematic issues is
the absence of possibility to restrict the disposal of the pledged movable property by the owner,
which render the registration a formal step. To reform the situation it was recommended to
employ the same approach as is done for registration of the charges over immovable property,
I.e. not to allow any transaction with the pledged item of movable assets without the consent of
the creditor. Another problem creating obstacles for efficient operation of registration system is
the limited number of movable assets the security interest over which may be registered and one
method of registration for both security and “quasi security” interests, making the latter
procedure unreasonably burdensome and less attractive. It was recommended to introduce the
notice-filing system of publicizing as a method to prioritize the creditors security interests by
filing a statement to other potential creditors and for registration of “quas security” interests.
Irrespective the mentioned problems the registration system in its current shape is capable of
publicizing the creditor’s rights in pledged movable assets and enables the potential creditors to
obtain information on encumbrances over the asset before entering into secured transaction.

Hopefully, the implementation of the mentioned recommendations above will move the
system of registration of the right of pledge one step forward in the way of achieving the policy

objectives, i.e. creating effective guarantees of protection of creditors’ rights.
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ATTACHMENT A

The Civil Code of RA
Article 226. Definition of the Right of Pledge

1. The right of pledge (hereinafter--“pledge”) is a property right of a pledgee with respect to property of the pledgor,
which simultaneously is a means of ensuring the performance of a monetary or other obligation of the debtor to the
pledgee.

Article 226. Definition of the Right of Pledge

3. A creditor under an obligation secured by a pledge (a pledgee) has the right in case of nonperformace by a debtor
of this obligation to obtain satisfaction from the value of the pledged property preferentially before other creditors
of the person to whom this property belongs (the pledgor).A pledgee having registered the right arising out from the
contract of pledge in the register of charges maintained by authorized body earlier has the right to obtain satisfaction
from the value of the pledged property preferentially before the pledgees registered the rights arising out from the
contracts of pledge later or not registered them at all.

Article 234. The Contract of Pledge and Its Form

1. A contract of pledge must be concluded in written form.

2. A contract of pledge must indicate the name (or designation) and place of residence (or place of location) of the
parties, the subject of the pledge, the nature, amount, and period for performance of the obligation secured by the
pledge.

The Law of the Republic of Armenia “On Maintenance of Movable Property Cadastre, on
Registration of Rights of Pledge and Leasing Over Movable Property”

Atrticle 6. Object of Registration

1. For the purposes of this Law the object of registration are the lease rights with respect to moveable property
and property rights arising from pledge and lease agreements.
2. The objects of registration are the pledge rights arising from pledge agreements or such agreement containing
terms of pledge signed in accordance with the procedure provided in the law and relating to vehicles, self-propelled
vehicles, machines, equipment, flying and swimming devices and the components thereof which can be qualified as
specific property as to mining rights, as well as specific lease rights arising from lease agreements relating to
movable property being the subject of the lease agreement.

Artcle 10. Legal Consequences of Registration of Movable Property Pledge
1.The creditor having registered the right of pledge earlier enjoys preferential right over the creditors registered
their rights later and the creditors not registered their rights to get satisfaction from the value of pledged property.

Article 12. Documents Submitted for Registration

1. For the purpose of registration of the right of pledge, change, termination of such right the applying persons shall
submit to the registering body by hand, by mail or through other persons (if the authenticity of the applicant’s
signature has been verified in the application in accordance with the procedure provided in the Law) or other
authorized representative an application in the approved format.

5. The applicant must submit proper identification documents as stipulated under RoA legislation, and in case of an
authorized representative- a proper authorization document. Moveable property pledge agreement and payment
cheque are attached to the application.
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Article 13. Term of Submission of Application for Registration of Moveable Property Right and Registration.

1. The application for registration of the rights arising from the Agreements stipulated under this Law m ay be
submitted any time during the term of validity of the pledge agreement, unless otherwise provided under the Law.
2. The right to pledge is registered and the pledge certificate is provided on the next working day following the
submission of the respective application.

Article 14. Registration of the Moveable Property Pledge Right

1. Upon accepting the application the authorized registering body shall provide to the applicant a receipt containing
information on the date, hour, minute of submission as well as the names of documents enclosed to the application
and the regular number of the application. The form of the receipt is approved by the registering body.

2. In case of registration of the right to pledge respective records are made in the registration book mentioning the
information contained in the agreement as provided for in the Law and provides to the applicant pledge right
registration certificate which form is approved by the authorized registering body.

Article 20. Grounds For Refusing Registeration of the Pledge Right with Respect to Movable Property
The authorized registering body shall waive the registration of the respective pledge right, if:
1) the requirement stipulated under Article 12 of the Law relating to the contents of the application has not been
complied with,
2) the applicant does not appear to be the object of registration as provided in Article 7 of the Law,
3) the documents stipulated under Article 12 of the Law have not bee provided,
4) submitted documents are written with a pencil or there are corrected or erased data.
The registration may not be refused for other ground whatsoever, including due to inexpediency.

Law of RoA on State Registration of Rights with respect to the Property

Atrticle 28. Putting Hold over pledged property

After registration of the right to pledge a restriction shall apply to the respective property according to the fixed
procedure. The procedure of applying restriction is defined by the real estate state register. In the process of
registration of the right to pledge no document to the contrary shall be registered except with the consent of the
pledgor
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